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Richelle Hodza <rhodza@westonct.gov>

[EXTERNAL] FW: ACCESSORY APT - 318 Good Hill Rd. Weston
1 message

Eric Bernheim <bernheim@flb.law> Mon, May 13, 2024 at 12:20 PM
To: "rhodza@westonct.gov" <rhodza@westonct.gov>

Richelle:  I have been engaged by Pat Miller, the owner of 318 Good Hill Road.  As I believe you are aware, she would like to convert her studio above her detached
garage to an accessory apartment under Section 345.  There are two issues that we need to address. 

 

First, the apartment is above an existing detached garage so it is taller than the principal structure when looking at the detached garage as a whole.  However, I
believe Section 345.2(d) applies and because it complies with that provision, this apartment can be approved as of right.  As you can see the apartment is 15’ in total
height which is both shorter than the height of the main house and in total, less than the 35’ maximum provided in Section 345.  I am of the opinion that you need
only comply with one of the subsections of 345.2, not all of them.  Accordingly, because we comply with 345.2(d), this apartment should be permitted.  Please
confirm you agree with my reading and if not, then we should set a time to discuss in detail. 

 

Second, in November 2002, the Town required Ms. Miller to sign a covenant not to utilize her studio office as a residential apartment.  At the time, that was because
residential apartments were not permitted by the regulations.  Now that those regulations have changed and this is a permitted use, I believe the Declaration of
Restrictive Covenant that was required as a condition of the approval of that original structure should be void ab initio.  I have run into this issue with Berchem Moses
in other towns with different types of restrictions and they have agreed that such restrictive covenants are not enforceable when circumstances and regulations
change so that the covenant is discriminatory to the use that is now permitted as of right.  Please discuss this issue with your counsel and let me know if they agree. 
I am happy to discuss this issue with both you and your counsel at your earliest convenience. 

 

I look forward to hearing from you so that we can resolve these matters promptly so Ms. Miller can obtain the necessary approvals to convert the existing studio into
an accessory apartment.  Thank you,

 

Eric

 

   

Eric Bernheim​​​​

Partner, FLB Law
Email: bernheim@flb.law
Office: (203) 635-2200
Direct: (475) 236-5203
Cell: (203) 979‑7169
Fax: (203) 293‑9999
Website: www.flb.law
Address: 315 Post Road W, Westport, CT 06880  

This transmittal may be a confidential attorney-client
communication or may otherwise be privileged or
confidential. If it is not clear that you are the intended
recipient, you are hereby notified that you have received
this transmittal in error; any review, dissemination,
distribution, or copying of this transmittal is strictly
prohibited. If you suspect that you have received this
communication in error, please notify us immediately by
telephone at 1-203-635-2200  and immediately delete
this message and all of its attachments. 

This message, including attachments, is confidential and may contain information protected by the attorney-client privilege and/or work product doctrine. If you are
not the intended recipient, any disclosure, copying, distribution, or use of the contents of this message are prohibited. If you have received this email in error, please
destroy it and notify me immediately.
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