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[image: ]Zoning Board of Appeals
Regular Meeting
Tuesday, November 28, 2023 at 7:30 p.m. via Zoom

Ilene Richardson, Chairwoman Dan Gilbert, Member
Jim Low, Member John Moran, Member
W. Macleod Snaith, Member Richard Wolf, Alternate

MINUTES
1. Call to Order

Land Use Director Richelle Hodža called the Zoom meeting to order at 7:35 p.m. Chairwoman Ilene Richardson was present, as were members Dan Gilbert, Jim Low, and W. Macleod Snaith, and alternate member Richard Wolf. Member John Moran was excused. Weston town staff included Ms. Hodža and new Zoning Board of Appeals Administrative Assistant Patricia Manea. Weston’s Land Use Attorney Nicholas Bamonte was also in attendance. Chairwoman Richardson seated Mr. Wolf for Mr. Moran.

2. Proposed Executive Session

98 Georgetown Road - Review and discussion of a proposed settlement agreement with Town Attorney Nicholas R. Bamonte re Docket No. CV 22-6119064-S Three K’s LLC and Nicholas Klokus v. Town of Weston Zoning Board of Appeals and Richard Hubli

Mr. Gilbert made a MOTION to go into executive session, inviting Attorney Bamonte and Ms. Hodza and if needed during the session, Attorney Thomas L. Kanasky and Attorney Peter Olson. Mr. Snaith SECONDED the MOTION: and the MOTION CARRIED by a vote of 4-0-1 (Mr. Wolf abstained)

[At 8:51 pm, the Board reconvened the Regular Meeting]

Chairwoman Richardson announced that the matter of 98 Georgetown Road was discussed and that no votes were taken in Executive Session.

3. Possible Vote on Matter Discussed in Executive Session

Chairwoman Richardson sought a motion to vote on the matter of the settlement agreement pertaining to 98 Georgetown Road re Docket No. CV 22- 6119064-S Three K’s LLC and Nicholas Klokus v. Town of Weston Zoning Board of Appeals and Richard Hubli.

Mr. Low made a MOTION to APPROVE the settlement agreement; Mr. Gilbert SECONDED; and the MOTION carried 4-0. [Recall that Mr. Wolf had abstained]

4. Consideration of minutes of previous meeting, June 27, 2023.

The Chairwoman opened the matter for discussion. Mr. Gilbert stated that he was present at the meeting and requested that the minutes be amended to reflect his presence. Mr. Snaith offered the correction of a clerical error: The sentence at the end of the paragraph beginning, “Mr. Gilbert stated…” should read, “The applicant is asking to put in windows,” not “the applicant is asking to put up windows.”
Hearing no further corrections or comments, Chairwoman Richardson asked for a motion. Mr. Gilbert mad a MOTION to APPROVE the minutes of June 27 with the two corrections as stated; Mr. Snaith SECONDED; the MOTION CARRIED.

5. Public Hearing and Possible Decision

[bookmark: _Hlk155804110]20 Old Kings Highway | Application for Variances | Craig L. Cohen, Owner/Applicant | Relief from §321.6 which sets the minimum side yard setback at 30 feet and from §374 which prohibits certain increases to any non-conforming feature or structure.

Chairwoman Ilene Richardson invited Mr. and Mrs. Cohen to present their application. Attorney Glenn Major was present and spoke on their behalf. Mr. Major stated that the applicants live in the Stonybrook area of Weston by the Fairfield/Westport line. The Cohens want to raise the roof on a one-story section of their home and to construct a small addition as part of that renovation. When the home was constructed, there were no setback- or minimum two-acre zoning regulations. The home is small, built close to the property lines, and cannot be expanded in any meaningful way without violating one regulation or another. 

Mr. and Mrs. Cohen spoke of their 32 years in the house, raising their children in Weston, volunteering, and expressed their wish to remain in their homes as they age. The purpose of raising the roof is to gain access to the single-story portion of the home from inside the second floor; the small addition is to create a laundry room and first-floor storage. Attorney Major asked Jeanne Stoney -- an architect who herself lives in Stonybrook and who worked on the design for the Cohens – for the measurements of the addition. She stated it was proposed at 8’4” x 17’10.5.”  To expand toward the highway would put the addition in a setback; to the right in another setback; to the rear, into a 100-year floodplain or into the septic system; and to left, into the driveway. The addition is proposed to be built on top of an existing patio, a portion of which is a raised patio. 

Chairwoman Richardson asked how much area was being added to increase the nonconformity. Ms. Stoney responded that it was a little over 100 square feet. 

Mr. Snaith agreed that the increase in nonconforming area was not very great; however, he wanted to understand what the hardships were because the State Supreme Court ruled that only health and safety issues would warrant a variance.

Attorney Major stated that it was not safe for the Cohens to access the storage space using the drop-down ladder.

Chairwoman Richardson stated that she understood the safety ruling to refer to structural integrity, not to a resident’s use.

Mr. Snaith countered that it does also refer to access.

Attorney Major stated that this is one of the cases in which it actually does fall within the exception.

Mr. Gilbert stated that if the Board were making its decision based on how good the people and their attorney are, it would be a piece of cake. Mr. Gilbert read Section 374, which refers to the prohibition of an increase in height of a nonconforming structure. Mr. Gilbert mentioned the State Supreme Court case known as E & F Associates[footnoteRef:1], and read a portion of the decision, which reversed the Appellate Court case known as Stillman[footnoteRef:2] and which ultimately defines the strict standard of hardship. [1:  E and F Associates, LLC v Zoning Board of Appeals of The Town of Fairfield, et al. (SC19325)]  [2:  Stillman v. Zoning Board of Appeals, 25 Conn. App. 631, 596 A.2d 1, cert. denied, 220 Conn. 923, 598 A.2d 365 (1991)] 


Attorney Major stated that the difference between the Stillman case and the present application was the issue of safe access.

Mr. Wolf was unconvinced that the application demonstrated (a) how the strict application of the regulations would create an exceptional difficulty or unusual hardship, and (b) that such hardship is unique to the property and not shared by other properties in the neighborhood. He also noted the absence of an item “c,” which has been introduced presently to deal with issues of safety. Mr. Wolf did not believe that safety was a valid discussion point.

Attorney Major stated that the disconnect between the application form and what case law subsequently established should not be held against his client. 

Margaret Wirtenberg of Manchester, New Hampshire, former 40-year resident, and former member of Weston’s Planning and Zoning Commission, was recognized by the Chairwoman. Ms. Wirtenberg stated that the variance being requested is small and ought to be granted. 

Mr. Snaith offered that de minimis exceptions are no longer allowed. Mr. Gilbert agreed. 

Hearing no further comments, the Chairwoman called for a vote to close the public hearing. Mr. Low made a MOTION to CLOSE the PUBLIC HEARING; Mr. Snaith SECONDED. The vote to close the public hearing was unanimous. The MOTION CARRIED. 

Chairwoman Richardson made a MOTION to APPROVE the application for variances at 20 Old Kings Highway as presented. Mr. Snaith SECONDED the MOTION.

[The seconded motion above was not withdrawn and was rather superseded by the following motion:]

There was a discussion about protocols and some members wanted additional information. After discussion and consultation with the Ms. Hodza, Chairwoman Richardson made a MOTION to REOPEN the PUBLIC HEARING; Mr. Low SECONDED; all were in favor. The MOTION CARRIED UNANIMOUSLY and the PUBLIC HEARING WAS REOPENED and continued until January 23, 2024.

Mr. Wolf requested that information be provided to Board members regarding the issue of safety that was brought up by the applicant. 

6. Proposed Regular Meeting Dates for Calendar Year 2024

Chairwoman Richardson made a MOTION to APPROVE the proposed regular meeting dates for the calendar year 2024. Mr. Low SECONDED; the MOTION CARRIED unanimously. 

Mr. Snaith requested that (1) staff provide a list of Board contacts to all members and (2) that applicants be required to provide no smaller than 11” x 17” hard copies of any plans.

7	Adjournment

[Next regular meeting Tuesday, January 23, 2024 via Zoom at 7:30 p.m.]


[image: ]Respectfully Submitted,



Richelle Hodza,
Land Use Director,
Recording Secretary, pro tem
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